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BILLS FOR ACCOUNT.* 
II. 

Preliminary — Is the Equitable Jurisdiction Inherent or Con- 
current? — While the authorities quite generally assert that eq- 
uity has jurisdiction of mutual accounts, they throw rather scant 
light on the basis of the jurisdiction. The question whether 
the jurisdiction is inherent, as in the case of the bailiff and re- 
ceiver, or whether it rests on the inadequacy of the remedy at 
law, because of complexity or need of discovery, is rarely dis- 
cussed. This omission may largely be attributed to the circum- 
stance that practically, though not necessarily, every suit for the 
settlement of such accounts presents complexity or need of dis- 
covery, or both. And, as the mutual account is generally com- 
plex, so the complex account is not infrequently mutual, and 
the necessity for discovery is a normal accompaniment of ei- 
ther. And so, the jurisdiction being thus safely assured, the 
courts have found little occasion to fortify it by further inquiry. 

Cases may arise, however, where neither of these special equi- 
ties is present, and where, therefore, the jurisdiction of mutual 
accounts, if it exists, must be vindicated on other grounds. 

The few commentators who have ventured to expound the 
jurisdiction seem inclined to place suits of this nature in our 
third category above — that is, the concurrent jurisdiction, and 
therefore to be exercised only where the remedy at law is in- 
adequate. 1 If this be true, then, in spite of the constant reitera- 
tion by courts and commentators of the assertion that mutual- 
ity of accounts is, of itself, ground of equitable jurisdiction, the 
situation is just the reverse. 

To put the question in its simplest form, and to apply it to an 
extreme case, does the jurisdiction attach where there is no- 

♦Continued from the January number. 

1 See Lancdell, pp. 108-114. Story's discussion is scholarly and in- 
teresting, though rather noncommittal on the question of inherent 
jurisdiction here: 1 Eq. Jurisp. 457-459. Pomeroy, devotes but two 
sections to the topic of bills for account, and three lines only to mutual 
accounts. Freeman's monographic note to Norton v. Larco, 30 Cal. 
126, in 89 Am. Dec. 70 is also enlightening. 
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complexity whatsoever and no discovery is required — where 
there are, for instance, two items on one side and two on the 
other, and both plaintiff and defendant are full-handed with 
their proofs? 

If the answer to this last question be in the negative, then it 
would appear, after all, that complexity or need of discovery, or 
some special difficulty in proceeding at law is the real warrant 
for the exercise of the equitable jurisdiction — and the jurisdic- 
tion does not attach merely on the ground of mutuality of ac- 
counts. 

If, on the other hand, the answer be in the affirmative, then 
the inherent jurisdiction must be conceded, and the only ques- 
tion remaining to plague us is, On what ground does the con- 
ceded jurisdiction rest? 

Mutual Accounts — Ground of Jurisdiction, continued. — The 
solution of the problem is not easy, and we are not sure it is 
possible of solution. Indeed, it may be that the equitable juris- 
diction rests on a combination of the difficulties confronting the 
plaintiff at law — this combination consisting of inherent com- 
plexity and the practically uniform need of discovery, plus the 
peculiar nature of such accounts, as explained later. It is quite 
likely, also, that there is here much overlapping of the jurisdic- 
tion at law and in equity, respectively. 

Perhaps at this point we may profitably make a brief digres- 
sion to inquire into the characteristics of a mutual account, for 
the settlement of which equity is supposed to lend its assistance, 
and thus be the better prepared to pursue the question of juris- 
diction. 

Mutual Accounts — Characteristics. — Here we again en- 
counter difficulties. The case law abounds in attempted defini- 
tions of mutual accounts, and in efforts to portray characteristics 
of such accounts, but with a disconcerting conflict of view. 
The American courts appear not only to differ, rather as a 
whole, from the English courts, but among themselves, as to the 
legal significance of the expression. 

The Same — (1) English View. — The view of the English 
courts seems best expressed in Phillips v. Phillips, 2 where Vice- 

' 9 Hare 471. 
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Chancellor Turner takes some pains to describe the character- 
istics of such an account. The allegations of the bill were (and 
it is important to observe these carefully), that the plaintiff had 
from time to time advanced to defendants various sums of 
money, and defendants, on their part, had from time to time 
paid out divers sums "to, for and on account of" the plaintiff. 
These allegations were very properly held not to disclose a mu- 
tual account. The advancements by the defendants were sim- 
ply mere set-offs, or cross demands. 

"I understand," says the Vice-Chancellor in that case, "a mu- 
tual account to mean not merely where one of the parties has re- 
ceived money and paid it on account of the other, but where 
each of two parties has received and paid on the other's account. 

"I take the reason of that distinction to be that in case of pro- 
ceedings at law, where each of two parties has received and paid 
on account of the other, what would be recovered would be 
the balance of the two accounts ; and the party plaintiff would be 
required to prove, not merely that the other party had received 
money on his account, but also to enter into evidence of his own 
receipts and payments — a position of the case which, to say the 
least, would be difficult to be dealt with at law. 

"Where one party has merely received and paid monies on 
account of the other it becomes a simple case. The party plain- 
tiff has to prove that the monies have been received, and the 
other party has to prove his payments. The question" [in this 
case] "is only as to receipts on one side and payments on the 
other, and it is a mere question of set-off; but it is otherwise 
where each party has received and paid." 3 



3 The learned Vice-Chancellor may have entertained a clear con- 
ception of the essential elements of a mutual account, but his lan- 
guage does not convey such a conception to the less learned reader. 
The carefully chosen expressions "received and paid" (not received 
or paid) "on account of the other" (not received from and paid to 
the other) become significant in the light of the facts of the case al- 
ready recited. Normally the terms "rceived" and "paid" are correlative 
terms. If defendants "paid" money to plaintiff, the plaintiff must have 
"received" it. But these terms are followed by the clause "on account 
of. the other"— the entire phrase (twice used by the court) being "where 
each of two parties has received and paid on account of the other." It; 
would seem therefore— and this interpretation removes the suggested 
inconsistency, and supplies the need for equitable intervention— that what 
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English View, Continued. — The later case of Padwick v. 
Hurst,* was quite similar in its facts, and a similar conclusion 
was reached on the authority of the previous case. Here the 
plaintiff charged that he had received and paid out large sums 
of money "on account of" the defendant, and had made large 
loans to him, and that defendant had paid "to" plaintiff (not 
"on plaintiff's account") large sums of money, and that the ac- 
count was mutual ; and, further, that defendant was suing plain- 
tiff at law for a large sum, without allowing credits to which the 
plaintiff was entitled. 

Lord Romilly, Master of the Rolls, said there was no doubt 
of the equity jurisdiction if the account were a mutual one, or 
were one-sided only if proper allegations of complexity were 
made. But that, according to the definition of a mutual account 
as laid down in the Phillips case, the bill failed to make a case 
of mutual account. It was added that "if the principal were on 
his side paying money on behalf of the agent" [as well as the 
agent on his side paying on behalf of the principal] "so that 
there would be accounts to be taken on both sides, then there 
would be cross demands or a case of mutual accounts." The 
learned Master of the Rolls obviously does not mean to imply 
that the mere existence of cross demands would make the ac- 
count a mutual one — except under the circumstances previously 
stated in the opinion. 

Perhaps the distinction insisted upon in these two cases be- 
tween money paid directly to the other party, and that paid to 
a third person on his account, arises out of the circumstance 

is meant is, that each party has had dealings with third persons on the 
other's account, of which the other is ignorant. According to this 
view, if the items of charge (money or merchandise) on the part of the 
plaintiff were paid or delivered directly to the defendant (as the plain- 
tiff's advances in this case were) the account is not mutual, -even though 
the items of charge in the defendant's account were for advances (in 
money or merchandise) paid or delivered to third persons on account 
of the plaintiff. A fortiori would the account not be mutual, according 
to this view, where it consists of money or goods paid or delivered by 
the plaintiff directly to the defendant, and the latter's account con- 
sisted of similar charges against the plaintiff. The claim of each against 
the other would be, in the language of the Vice-Chancellor, "a mere 
set-off" in case of suit on either claim. 
4 18 Beav. 575. 
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that money paid directly by one to the other is entered on the 
latter's own accounts, as a credit, and operates at once as a pay- 
ment, and extinguishes pro tanto any balance due the payee from 
the payor, and is therefore no longer a cross-demand. Nor is 
there necessity for discovery in such case. But payments made 
by one of the parties to a third person on account of the other 
will appear as a charge on the former's account against the lat- 
ter, rather than as a credit on the latter's account, — and are, 
therefore, cross demands rather than payments, — and hence ac- 
counting is essential to show the real balance. 6 But whatever 
may be the reason, we have in these two cases careful descrip- 
tion of a mutual account from the English viewpoint. 

(2) The American Conception of Mutual Account. — One 
in search of the true nature of the mutual account finds no 
beaten highway under the guidance of the text books. Pom- 
eroy's scholarly treatise 6 devotes but a single sentence to the sig- 
nificance of the expression, describing it as applicable "where 
each of two parties has received and paid on account of the 
other, as distinguished from matters of set-off, and accounts on 
one side only" — practically the English conception already no- 
ticed. 

Professor Langdell 7 seems to have made no reference to mu- 



* The ordinary account of a dealer with his customer is a familiar 
illustration. The dealer debits the customer with goods sold, and 
credits him with payments made. The true state of the account is, 
therefore, easily ascertainable from the creditor's own books, without 
the necessity of discovery, or the settlement of the account, other 
than the simple process of deducting the aggregate of the credits 
from the sum of the charges, and striking the balance. Of course 
such an account has no semblance of a mutual account — though there 
are authorities which seem to hold that where the credits consist of 
property (instead of money) delivered by the customer, to be applied 
on the account, with no express direction to apply as specific pay- 
ment, such account will be a mutual one. See Hickman v. Stout, 2 
Leigh 6 — jurisdiction sustained on the ground of need of discovery, 
but treated also as a mutual account; Green v. Disbrow, 79 N'. Y. 1, 
35 Am. Rep. 496— the decision possibly affected by the peculiar lan- 
guage of the statute of limitations there involved; Norton v. Larco, 
30 Cal. 126, 89 Am. Dec. 70, with comments on the suggested dis- 
tinction. Compare Haywood v. Hutchins, 65 N. C. 574. 

' 3 Pomeroy, Eq. Juwsp. 1421. 

' Ubi supra, 111-115. 
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tual accounts by name, though he points out in very scholarly 
and helpful fashion the distinction between mere set-offs or 
cross demands on the one hand — each in itself constituting an 
independent cause of action, but in nowise affecting the plain- 
tiff's claim, unless and until the defendant sees fit to set them up 
in the plaintiff's action — and, on the other, the same cross de- 
mands or set-offs held by either party, which, by express agree- 
ment, or agreement implied from course of business, operate 
as counter-credits (pro tanto) as soon as acquired. 

Where the latter situation is presented, no cause of action ex- 
ists in favor of either party on any several item of the account, 
but the only existing cause of action is the right to recover the 
balance due on the striking of the balance on the two accounts. 
So long as the mutual dealing continues, there is no cause of ac- 
tion at law until such balance is struck, since until then there is 
no debt due. For this reason, the statute of limitations is gen- 
erally held to run on such balance only after a cessation of the 
mutual dealings or from the date of the last item of the ac- 
count. 8 

This distinction between cross demands, or set-offs, as several 
distinct items of charge (in nowise reducing the amount of the 
plaintiff's claim until utilized as set-offs in the plaintiff's action), 
and reciprocal cross demands operating (by custom or agree- 
ment of parties) to extinguish each other, and thus to create a 
constantly varying balance which represents a single item of in- 
debtedness, seems to be the true distinction between mutual and 
non-mutual accounts, as viewed by the American courts. 

The Same — When Is the Account Mutual — Resume. — A mu- 
tual account, then, is one arising from reciprocal dealings be- 
tween two parties, out of which dealings have arisen reciprocal 
cross demands, for money advanced, goods sold or services ren- 
dered, in reliance on an express agreement, or on the course of 
dealing between the parties, or on trade custom, that the several 
items of demand and cross demand shall operate, not as sepa- 
rate and actionable demands, but reciprocally to extinguish each 
other (pro tanto) as they accrue. It is therefore the ever vary- 
ing balance that constitutes the debt. 9 



* See infra. 

' Accounts between co-partners, in connection with partnership trans- 
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Ordinary Cross Demands — No Extinguishment. — According 
to the rule of the civil law, and to that in universal use among 
merchants, cross demands automatically extinguish each other, 
pro tanto, as they accrue ; and the balance due on a settlement of 
the accounts is the only existing debt at any moment during the 
period covered by the mutual dealings. This is known as cotn- 
pensatio in the civil law. 

The rule of the common law is just the reverse. Instead of 
extinguishing each other reciprocally, each cross demand not 
only constitutes a separate cause of action, but must be so en- 
forced. 10 Indeed, without consent, they may not even be 
pleaded as set-offs in an action brought by the other party. True, 
statutes now quite generally permit the set-off, but until so util- 
ized in a pending action, cross demands continue to constitute 
separate and independent causes of action. Such demands are, 
therefore, to be sharply distinguished from payments — or from 
the same cross demands under a reciprocal agreement, such as 
mentioned in the preceding section. 

The Same — Illustrations. — Thus, where A owes B $500, for 
money from time to time lent, and B owes A $300 for goods 
from time to time sold, the common law does not treat the $200 
of balance that would be due to B on a settlement between them, 
as the only existing debt, but regards A as still owing B $500, 
and B as owing A $300 — both cross demands separately actiona- 
ble, and (in absence of modern statutes) with no right of A, in 
B's action against him, to set-off B's indebtedness of $300 to 
himself. The statutes of set-off now give A this privilege, but 
he is under no obligation to exercise it, and may allow judgment 
to go in B's favor for the full amount of the latter's claim, with- 

actions, though scarcely mutual accounts in the sense in which here 
used, well illustrate the feature of the constantly varying balance charac- 
teristic of the mutual account. 

On the general subject of mutual accounts, see Smith v. Marks, 2 
Rand. 449; Hickman v. Stout, 2 Leigh 6; McLin v. McNamara, 2 Dev. & 
Bat. (N. C.) 82; Beggs v. Edison El. 111. Co., 96 Ala. 295, 38 Am. St 
Rep. 94; Rogers v. Yarnell, 51 Ark. 198, 10 S. W. 622; Power v. Reeder, 
9 Dana (Ky.) 6; Goldthwaite v. Day, 149 Mass. 185; Abbot v. Keith, 11 
Vt. 525; Green v. Disbrow, 79 N. Y. 1, 35 Am. Rep. 496; 1 Cyc. 424; 
1 C. J. 598; 1 Rul. Cas. Law 205; 5 Words & Phrases, 4646. 

" Subject to the right of joinder of the several demands. 
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out in anywise affecting his right thereafter to prosecute his 
own smaller claim in an independent action. The result, of 
course, would have been otherwise had the $300 been a payment 
from A to B, or had the account, by agreement of parties, ex- 
press, or implied from course of dealings, been a mutual one. 

The Same — Extinguishment by Agreement or Custom — True 
Mutual Account. — Having seen that neither by the common 
law, nor by that law as modified by statutes of set-off, do cross 
demands extinguish each other as they accrue, the distinction 
between mere cross demands of this nature and those cross 
items of a reciprocal account which do extinguish each other, 
{pro tanto) at the moment of their accrual, becomes clear. It 
is accounts presenting the latter characteristics that are con- 
noted by the term mutual accounts. 

Since neither the law, ipso jure, nor the courts, ex mero motUj 
can produce this extinguishment of demands on one side by 
cross demands on the other, the only way of producing such a 
result is by agreement of the parties. This agreement, as stated, 
may be express — either at the commencement of the reciprocal 
dealings, or during their progress, or at their close. Such agree- 
ment is more often implied, however, from the course of deal- 
ing, or from the custom of trade, than from express stipula- 
tion. It is regularly presumed in accounts between merchant 
and merchant. 

But whenever the agreement does exist, then what is practi- 
cally the civil law rule of compensatio governs the situation. 
Here there is but one debt, namely, the balance due on a settle- 
ment of the accounts, and but one cause of action, howsoever 
numerous the cross items and howsoever long the period cov- 
ered by the dealing. Such art account constitutes a true mutual 
account. In the language of the Vermont court "it is the con- 
stantly varying balance which is the debt." " 

The Same — When Action for Balance Accrues — Statute of 
Limitations. — The mutuality or non-mutuality of accounts is 
important, not only on the question of equitable jurisdiction but 
on the question of the maturity of the claim for the balance 
due, under the plea of the statute of limitations. Indeed, prob- 

11 Abbot v. Keith, 11 Vt. 525. 
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ably a majority of the judicial decisions involving the mutuality 
of accounts have arisen in connection with this plea. Certainly 
the question in the latter aspect has produced fuller judicial dis- 
cussions of the true nature of the mutual account. The ques- 
tion of the applicability of the statute of limitations to such ac- 
counts is beyond the scope of this discussion, except in so far as 
this may serve to illustrate the nature of such an account. 

The general rule seems to be that where not otherwise pro- 
vided, the statute begins to run from the cessation of the mu- 
tual dealings, or, as it is stated by most of the authorities, from 
the date of the last item of the account. A few of the leading 
authorities are cited in the footnote. 12 

" Green v. Disbrow, 79 N. Y. 1, 35 Am. Rep. 496 — a full discussion 
by Earl, J.; Wilson v. Calvert, 18 Ala. 274; McNeill v. Garland, 27 
Ark. 343; Kingsley v. Delano, 169 Mass. 285, 47 N. E. 1013; Norton 
v. Larco, 30 Cal. 126, 89 Am. Dec. 70 — an excellent opinion, with an 
extensive and scholarly note by Freeman; Hodge v. Manley, 25 Vt. 
210, 60 Am. Dec. 253; Gunn v. Gunn, 74 Ga. 555, 58 Am. Rep. 447; 
Wagner v. Steele, 117 Ga. 145, 43 S. E. 403; McMartin v. Bingham, 
27 Iowa 234, 1 Am. Rep. 265. See Words and Phrases, 4646, for a 
distressingly long list of inconsistent definitions of mutual account. 

Of course the question when the statute begins to run in such 
cases will depend to a large extent on the precise provisions of the 
statute. In Virginia, mere payments made on an account do not toll 
or clog the running of the statute: Code 1919, § 5812; Cole's Ex'r v. 
Martin, 99 Va. 223; and the only provision with reference to mutual 
accounts (id. § 5810) is: "Every action to recover money which is 
founded upon . . . any contract . . . shall be brought within 
the following number of years next after the right to bring the same 
shall have first accrued, that is to say: . . . unless it be an action 
. . . upon accounts concerning the trade of merchandise between 
merchant and merchant, their factors or servants, in either of which 
cases the action may be brought until the expiration of five years 
from the cessation of the dealings in which they are interested to- 
gether, but not after". This statute clearly fixes the period at which 
the statute begins to run as "between merchant and merchant," but 
apparently leaves untouched the question as to when the limitation 
begins to run on ordinary mutual accounts. The two cases of Moore 
v. Mauro, 4 Rand. 488 and Wortham v. Smith, 15 Gratt. 487, involved 
accounts only between merchant and merchant, though the opinions 
contain dicta that this particular clause is to be confined to its quite 
definite language, and should not be extended to ordinary mutual ac- 
counts. That is, that the five years saving clause is inapplicable to 
accounts of the latter character. This may be true, and doubtless 
is true, yet the question remains when does the statute begin to run 
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Mutual Account — The Equitable Jurisdiction — Finally. — Re- 
turning from the digression into which discussion of the na- 
ture of the mutual account has led us, we now return to the 
question of equitable jurisdiction mooted in an earlier section. 
Is there anything in the inherent nature of such an account to 
justify the equitable jurisdiction, in the absence of complexity, 
need of discovery or other special equity? 

In the case of the bailiff, as shown, until settlement of his ac- 
counts there is no debt due — until then the balance in his hands 
already belongs to the principal; hence indebitatus assumpsit 
will not lie for the balance, even if the principal were able to 
prove the balance in that action. To support the action of in- 
debitatus assumpsit, the money must be due ay a debt at the time 
of action brought. Hence the exclusive jurisdiction in equity. 

In the case of the mutual account, on the other hand, the bal- 
ance due, whatever it be, is not the money of the creditor in sur- 
plusage, the plaintiff, but the sole property of the debtor defend- 
ant against whom the balance is. Whatever the amount of the 
balance it is a debt due to the party in whose favor it exists. 
There is no legal obligation on the defendant to account — he may 
render an account of his cross credits or not as he pleases. If 
the parties have not stated their account and ascertained the 
balance, and the defendant does not see fit to appear in the ac- 
tion and set up credits claimed, or to file a bill alleging that the 
accounts are of such a nature as to be unfit for settlement be- 
fore a jury, the plaintiff will recover such sum as he may be able 

against such accounts? By its express (language, the statute becomes 
operative from the accrual of the right of action and not before. 
Hence the question of the time of such accrual is the test — and this 
is fixed by most of the authorities (supra) as the date of the last cross 
item. Margarity v. Shipman, 93 Va. 64, was not a case of mutual 
accounts, as the parties had settled their accounts, and the action was 
on an account stated. The opinion, however, points out the difference 
between the Virginia statute and other statutes, in that, under the 
former, part payment does not clog the running of the statute. But 
as cross items of a mutual account are, ex hypothese, not payments, 
the difference seems immaterial on the question, in Virginia, not with- 
in what time the statute bars the action, but when the statute begins to 
run against a mutual account. The point of time from which the 
period of limitation is to be reckoned would seem to be the time of the 
cessation of mutual dealings, or, what is practically the same thing, 
the date of the last item. 
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to convince the jury that he is entitled to. No plea may be 
made in a common law court that the accounts involved are mu- 
tual, or complex, or that the case is otherwise unfit for trial by a 
jury. This defense is equitable only, and to be made by a bill 
filed by the defendant at law, to enjoin the action at law, on 
the ground that the accounts between the parties are of such a 
nature as to be unfit for settlement in a common law court. 

The Same. — So, if the defendant appears in the action and 
sets up his counter-credits, as the result of which complexity for 
the first time appears, the plaintiff may, on his part, dismiss his 
action at law and file a bill with proper allegations of complex- 
ity — or, if by the filing of the defendant's counter-credits, the 
plaintiff, under the rule of practice, is denied the right to dis- 
miss his action, then he may ask for an ancillary injunction 
against defendant's assertion of his counter-claims in the law 
court, and pray for a complete settlement of the account in eq- 
uity. 

If not thus incapable of settlement by a jury, and there is no 
need of discovery, or other grounds of equitable interposition, 
there is no reason why the controversy may not be settled in the 
law court. If this be true, it necessarily follows that the bill in 
equity for the settlement of mutual accounts, is not a true bill 
for account, of which equity has inherent and independent ju- 
risdiction, but is properly to be classified under the concurrent 
jurisdiction (Langdell's "equitable assumpsit") — that is, equity 
has jurisdiction of mutual accounts only in cases where the rem- 
edy at law is not plain, adequate and complete. 18 

William Minor Lile. 
University, Va. 

M See Langdeu., ubi supra, 112-115. 



